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Appellants. 


Wye Honourable John Grant, Eo; One of the Barons 


HE Appellants, through a laudable Motive of promoting the Trade, ManufaQures, and Apriculture of Scotland, 
were induced to commence Buſineſs as Bankers on the 6th November, 1769, and afterwards carried on the ſame in 
Three Branches, viz. at Edinburgh, Air, and Dumfries, to a very conſiderable Extent, 


* 


The Appellants were not then aware of the Danger ariſing from being too liberal in giving Credits; and that when the 

Operations of a Banking Company are too extended, the Reflux of their Notes may overbalance the Powers of their Ca- 
pital, and lay them under the Neceſſity of contracting Debts to anſwer Emergencies : Ihe Appellants, therefore, ſoon 

found themſelves laid under the Neceſſity of drawing largely upon their Correſpondents in London, and were obliged to 
purchaſe Bills at Edinburgh, to be remitted to theſe Correſpondents, to enable them to take up their own Acceptances. 
This Mode of conducting Buſineſs was attended with both Expence and Riſque; and as from the very Nature of the 
Thing, the Notes they iſſued for purchaſing Bills were quickly returned upon the Bank, either for Spe ie or Bills on Lon- 
don, their Circulation, inſtead of being leſſened, increaſed daily, and by the Beginning of the Year 1772, they had con- 

| tracted a very large Debt in London, In this Situation, the Appellants ſaw the Neceſſity of diminiſhing the Credits they 
had granted in Scotland, and of calling in their Funds, in order to enable them to diſcharge that Debt: But as they could 
not expect immediate Payment from their Debtors, and as it would require ſome Time to collect a ſufficient Fund for that 
Purpoſe, it became neceſſary to deviſe ſome temporary Expedient; and with that View it was agreed upon to employ Two 
Mercantile Houſes in Landon to manage a Circulation, by the Appellants drawing upon theſe Houſes, and remitting them 
Bills upon Bankers in London to anſwer theſe Draughts ; a Mode of Buſineſs which would prevent them from the Neceſ- 
ſity of purchaſing Balls from a Number of different People, drawn upon a Number of different Houſes in London, and 
ws likewiſe Jefſen the Expence of their Operations to the Extent of at leaſt 3000 J. per Annum by Savings on Com- 
miſſion, Cc. | | | | ET 


Mr. Alexander Ferguſon of Craigdarrack, One of the Directors of the Appellants Company at their Edinburgh Branch, 
being in London in Spring 1772, and being well acquainted with the Plan of the Company for relieving. themſelves from 
their Embarraſſments, had frequent Converſations upon the Subject of the Credits thus propoſed to be eſtabliſhed with Mr. 
John Fordyce and Mr. Andrew Grant, who were Partners in a Houſe in London, carried on under the Firm of Fordyce, 
Grant, and Company; and alſo Partners in a Houſe in Edinburgh, carried on under the Firm of Fordyce, Malcolm, and 
Company; and had likewiſe frequent Converfations upon the ſame Subject with Mr. Charles Ferguſon, a Partner in a Houſe 
in London, carried on under the Firm of Charles Ferguſon and Company; but the ſaid Alexander Ferguſon addreſſed himſelf 
particularly to the ſaid Mr. Grant and Mr, Charles Ferguſon, as he conſidered them to be the Managers and acting Part- 
ners of their reſpective Houſes in London, and as ſuch he negociated with them the whole Tranſaction as a TranfaGtion 
with thoſe Houſes, | 83 | 


After various Converſations, the Parties came at laſt to an Agreement, which was carried into Execution in the follow- 
ing Manner: - POR. Mt | | | 4 


Mr. Grant ſent a Letter under his Hand to Mr. Alexander Ferguſon, in the following Words: “ London, 20th April, 

&« 1772, Dear Sir, As I cannot have the Pleaſure of meeting with you To-day, and underſtand that you propoſe leaving 
& London early To-morrow Morning, I ſhall mention to you what I underſtand to be the Terms agreed upon between us 
« for Meſſrs. D. H. and Company, commencing an Account with my Houſe in London, which pleaſe to confirm in Reply 
* to this: —Firſt, That D. H. and Company ſhall have Liberty to draw upon my Houſe in London for what Sums, and 


« at what Dates they think proper; or order them to Pay away Money to any other of their Correſpondents, —2dly, That b 
& for all Bills drawn, at or under the Rate of Ten Days Date, Meſſrs. D. H. and Company ſhall, by the ſame Poſt, remit #1 
ce Bills on their Bankers, or other Bills on Bankers in London, ſufficient for Payment of theſe Bills.—3dly, That for all 


« Bills drawn above the Rate of Ten Days, they ſhall remit Bills on Bankers as above, to be in the Hands of the Houſe 
cc in London, at leaſt Ten Days before their Bills become due,—4thly, That they ſhall give no Orders to pay away any 
« Money ſooner than Five Days after the Houſe in London ſhall receive the Order; and the ſame Poſt that brings ſuch 
« Order, ſhall bring Remittances in Bankers Bills for the ſame.—5thly, D. H. and Company, ſhall conſtantly keep in 
C the Hands of my Houſe, the Sum of 6000/7. Sterling, which, on no Conſideration, ſhall ever be reduced ; and for 
ce which they are to be allowed no Intereſt, —6thly, That in Conſideration of the above Depoſit without Intereſt, the 
« Houſe ſhall charge Meſſrs. D. H. and Company no Commiſſion whatſoever, while the Amount of the Sum paid for 
« them, whether by Bills or otherwiſe, does not exceed the Sum of 450, oo0 l. within the Space of One Year, or Twelve * 
« Calender Months; but they ſhall pay a Commiſſion after the Rate of 2 /. for every 100 J. that ſhall be paid for them 4 
tc above the Sum of 450,000 7. within the Space of One Vear.—ythly, All Bills they draw ſhall be charged to their Ac- 
& count at the Dates they become due, without the Days of Grace; and they ſhall be allowed Intereſt by the Houſe in 
«© London, at the Rate of 5 1. per Cent. for all the Money they ſhall have lying in the Hands of the Houle, over and above 


«© the Depoſit of 6000 l. already mentioned.” 


To this Letter, on the ſame Piece of Paper was ſubjoined, a Letter ſigned by Mr. Charles Ferguſon, and addreſſed to 
Mr. Alexander Ferguſon, relative to the Agreement between them, in the following Words: „ Londen, 20th April, 1772. 
« Dear Sir, Having peruſed and conſidered the Propoſals made you by Mr, Grant, for carrying on an Account between 
« Meſſrs. D. H. and Company, and his Houſe, I hereby agree to carry on an Account by my Houle here, to the ſame 
« Extent, and on the ſame Conditions.” | 


VU pon the ſame Sheet of Paper Mr. Alexander Ferguſon wrote an Anſwer to both the ſaid Letters, addreſſed to Meſlts, 
Grant and Charles Ferguſon, in the following Words: London, 20th April 1772. Gentlemen, I am clearly of Opinion 
<<, the Terms you propole to conduct the above Account upon for Meſſrs. D. H. and Company, are very reaſonable, and 
« agree to the ſame on their Part, which I have no Doubt will meet with their Approbation.“ 


Mr. Alexander Ferguſon left London immediately after theſe Letters were wrote; and vpon his Arrival at £4:.1.77), made 
a Report to the Directors of Douglas, Heron, and Company, of the Tranſactions he had entered into; and in this Report 
ſhewed the Senſe he had all along entertained of the Tranſactions, viz. That the One in which Mr. Andrew Grant had 
been a Party Contractor, was a Tranſaction with the Houſe of Fordyce, Grant, and Company; and the other, in which 
Mr. Charles Ferguſon was a Party Contractor, was a Tranſaction with the Houſe of Charles Ferguſon and Company; and the £ 
Appellants, conſidering the Tranſactions in this Light, on 7th May, 1772, approved of them by a Minute in the following q 
Words: Mr. Ferguſon alſo laid before the Meeting the Agreement which he had made with Charles Ferguſon and Com- ; 
% pany, and Ferdyce, Grant, and Company, for negociating a Part of the Tranſactions of this Company at London; they 
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e were | ( of, and Mr. Fer 1 defired to write them fo and let them know that Mr, Hh E the Cathier. Had 
4 8 fe, Pt the Compatiy upon them in Termb of theſe Agreements 3 — it is recanmended I 
. to Mr. Ferguſon to mention to thoſe Gentlemen, that it is expected ſome of their Friends will give Letters of Guarantee 
& for their Tranſactions with the Company.” | „„ a | hoes Lag 
In Conſequence of this Approbation and Condition therein contained, Mr. Alexander Ferguſon, the ſame Day, ſent a 
Letter under his Hand'to Mr. Grant, in the following Terms: Edinburgh,. 7th Hay, 1772. Dear Sir, I have this Day 
« laid before the Directors of D. H. and Company here, the Agreement I entered into with your Houſe upon the 20th 
« timo, for the Purpoſe of negociating a Part of D. H. and Company's Buſineſs in London, which I have the Pleaſure to 
« inform you they have deſired me to acquaint you they very much approve of: As we are acting for a Number of other 
<< People, and conſequently muſt be more ſcrupulous in out Tranſactions than if they were on our own Account, we hope 
i you will not lock upon it 3s in the leaſt Degree diſreſpeAtul to your Houſe that we requeſt you, at your Conveniency, to 
« tranſmit us a Letter of Guarantee from One or Two of your Friends, for your, TranſaQions with D. H. and Company, 
« Bills, to the Amount of the Depoſit to be kept with your Houſe for tranſacfing the Buſineſs of B. H. and Company, free 
« of Comiſſion, will be tranſmitted you in the Courſe of a few Poſts, which you will be ſo good as to diſcount, and place 
ce the Diſcount to the Debt of D. H. and Company. I propoſe that we ſhould do a good deal of our Buſineſs with your 
% Houſe, by getting Bills from your Houſe here upon your Houle in London, for the Purpoſe of remitting to our Bankers, 
«: for which a Receipt will be given to your Houſe here, and Bills remitted to your Houſe in London by us, Ten Days before 
1c they become due,” ' \ 8 Og COPE Os E | f 3 


It appears from the above Letter of Mr. Alexander Ferguſon, that the Appellants intended to begin their Operations with 
PForgjce, Grant, and Company, er accordingly, the Day after that Letter was wrote, viz. on the 8th May, 1772, 
Mr. Hogg, the Appellants Caſhier at Edinburgh, wrote the Fen Letter to Meſſrs. Fordyce, Grant, and Company: 

« FEdinhurgh, May 8th, 1772. Gentlemen, In Conſequence of our Mr. Alerander Ferguſon's Letter to your Mr. Andrew 
« Grant, by laſt Night's' oft, I have this Day drawn on you for Account of Meſſrs. Douglas, Heron, and Company; viz. - 
« 700 l. and 800. to David Thompſon, at Seventy Days Date—900 J. and 6001. to James Maylgſton, Seventy-five ditto, 
« 10001. ditto, —Eighty ditto.—4000 J. to your Credit, I am, &c,” — 8 118 


That Mr. Andrew Grant viewed Matters in the ſame Light with the N ee and conſidered the Tranſaction made 
with him in London, as a Tranſaction made with Fordyce, Grant, and Company, is evident, from the whole ſubſequent 
Train of Correſpondence carried on by him, both with Mr. Alexander Ferguſon, and the Appellants. The very Firſt Letter 
which he wrote Mr, Alexander ere and which bears Date the 14th of May, 1772, contains the following Words: 
« ] received your Favours of the 7th and ↄth Inſtant ; and by the Firſt I obſerye that D. H. and Company have confirmed 
« the Agreement you made with me for carrying on Part of their Buſineſs in London, and that they are ſoon to remit for 
« the ſtipulated Depoſit. I ſhall ſend a Letter of Guarantee for that Depoſit in a few Days,” in | 


This Letter acknowledges the Receipt of a Letter from Mr. Alexander Ferguſon of the gth May, and ſhews that Mr. 
Grant, when he wrote it, muſt have received the above Letter from Mr, Hogg of the 8th May, the Day immediately after 
the Agreement between Mr, Alexander Ferguſon and Mr, Andrew Grant had been approved of by the Directors of Douglas, 
Heron, and Company. | | | 8 | 1 5 | 


From the 8th of May downwards, a continued Series of Correſpondence took Place between the Appellants. and the 
Houſe of Fordyce, Grant, and Company, of which no further Notice need be taken than to inform your Lordſhips, that 
Mr. Hogg, by his Letter of 22d May, 1772, covering a Remittance of 28001. ſays, this compleats 40007. of the Depoſit ; 
« next Week I will remit you the remaining 2000 J.;“ and that in another Letter, bearing Date zoth May, he ſays, 
« this completes the 60007. Depoſit;“ and that theſe Letters were regularly anſwered by Fordyce and Company, particularly 
the laſt of the 3oth of May, by a Letter of 4th June, 1772, wrote with Mr. Andrew Grant's own Hand, and ſigned with the 
Firm of Fordyce, Grant, and Company, in which he expfefted limictf as follows: This completes the Amount of the De- 
c poſit in Terms of our Agreement.“ | | : | 


The Depoſit being thus remitted, it was natural and proper for Mr, Grant to complete the whole Preliminaries of the 
Tranſaction by tranſmitting a Letter of Guarantee to the Appellants, which he had promiſed to do, agreeably to the Re- 
quiſition of the Appellants in that Behalf in their Minute of 7th May, 1772. Accordingly the Reſpondent, on ſaid 4th June, 
1772, wrote the following Letter of Guarantee, addreſſed to the faid Mr. Hogg the Appellants Caſhier :—* Sir, As I learn 
<« from my Brother that he has entered into an Agreement with D. H. and Company, by which 6600 J. of their Money is 
te to lie in his Hands, I hereby become Security for him to thoſe Gentlemen for this Sum, and oblige myſelf that he 4 al 
U repay it to them according to the Terms of his Agreement,” | 


This Letter was tranſmitted by Mr. Andru Grant to his Partner, John Fordyce, in Scotland, by the ſame Poſt. The Letter 

which covered it was not produced in the Courſe of the Proceedings in the Court below, as it contains. ſeveral private 

Matters ; but that Part of it which relates to the Letter of Guarantee is in the following Words: << Incloſed is the Baron's 

Letter of Guarantee to D. H. and Company; I ſend it to you for your Approbation; you can, if you approve, make 
N- deliver it.“ | | - 


The Name with the Blank in the Middle means Mr. Xing, a Gentleman who, it is believed, had ſome Concern in the 
Houſe of Fordyce, Grant, and Company, at leaſt generally tranſacted the Buſineſs carried on by that Houſe at Edinburgh, 
under the Firm of Fordyce, Malcolm, and Company, | 


When the above Letter of Guarantee reached Edinburgh, Mr. Ferdzce happened to be in the Country, ſo that it did not 
come to his Hands for ſome Days, and, as the Appellants are informed, not till the 22d June, 1772. 


Alexander Fordyce, Banker, ſtopped Payment and abſconded on the gth of June, 1525 and Furdyce, Grant, and Com- 
any, being deeply connected with him, were obliged to ſtop either that Day or the Day after.— The Accounts of theſe 

F ailures reached Edinburgh before the above Letter of Guarantee came into Mr. Ferdyce's Ho And as in the then Situa- 
tion of Affairs he judged it improper todo any Thing which might tend to make any Alteration in the Rights or Claims of 
third Parties; he therefore, inſtead of ſending the Letter of Guarantee to the 8 put it into the Hands of Henry 
Dundas, Eſq; his Majeſty's Solicitor General for Scotland, to be delivered up by him to thoſe who ſhould appear to have the 
beſt Right to it. | | STS 


This occaſioned Two ſeveral Actions to be brought in the Court of Seſſion, the One at the Inſtance of the Appellants 
againſt the Reſpondent, and Fordyce, Grant, and Company, concluding againſt them jointly and ſeverally for Payment of 
the ſaid Sum of 60001, depoſited as above, with 'the Intereſt thereof ; and the other at the Inſtance of the Reſpondent againſt 
Mr. Sollicitor Dundas, and in which the Appellants were likewiſe. made Parties, praying an Exhibition of the ſaid Letter of 
Guarantee, and that the ſame might be delivered up to be cancelled. F ; | 


Theſe Actions being conjoined, came before Lord Auchinlect, Ordinary, who, before any Pleading on the Merits of the 
Cauſe, and before the Parties had ſtated their mutual Allegations, authoriſed the Lord Advocate for Scotland to take the 
Declarations of the ſaid Mr. Alexander Ferguſon, and certain other Perſons, relative to the Matters in queſtion between the 
Parties; and the following Declarations or Depoſitions were taken before his Lordſhip, on Interrogatories exhibited by the 
Reſpondent for that Purpoſe, viz. | | | 


The ſaid Alexander Ferguſon in Anſwer to written Interrogatories put into his Hand by the Reſpondent, but not ſhewn to 
the Appellants or their Agents, declared, That in the Months of March and April, One thouſand Seven hundred and 
| | | 4 Seventy- 


Ev 


te Seventy- one, he had frequent Opportunities to ſez Mr, Fobn Fordyce and Mr. Andrew Grant, in London. That in the 
«« Courſe of ſeveral Converſations he had with Mr. Fordyce during that Period, he often heard Mr, Fordyce ſay, that he was 
« ſoon to take his Name out of the Houſes of Buſineſs he was concerned in, both in London and Edinburgh. That the 


« Declarant obſerved to him, that unleſs Mr. Grant's Credit was well ſupported, ſuch a Step might diſtreſs him, by creating, 


« Demands upon the Houſe. Mr. Fordyce replied, That he was determined to leave Mr. Grant poſſeſſed of ſuch Powers as 
« would ſufficiently enable him to ſupport the Credit of his Houſe; and as an Initance of the Credit he intended to leave 
ce him poſſeſſed of, requeſted as a Favour of the Declarant, that he would introduce him to Meflrs, Nelly and Syme, Mer- 
« chants in London, with whom he intended to eſtabliſh a Credit to the Amount of 20,000 J. Sterling, for Mr, Andrew Grant, 
« The Declarant accordingly introduced Mr, Fordyce to Mr. James Syme, the acting Partner of that Houſe, and was preſent 
« at their communing and tettling a Credit for Mr, Andrew Grant, to the Amount of 20,000 J. Sterling, and which he under- 


« ſtood. was to be guaranteed to the amount of 10, ooo. Sterling, by Mr. Fordyce, and 10,000 J. Sterling, by Mr, Baron Gran. 


« That Mr. Fordyce alfo requeſted the Declarant to introduce him to Meſſrs. Mayne and Needham, Bankers in Fermyn-/?reet, 
& Londen, with whom he alſo intended to eſtabliſh a Credit to the Amount of 12 or 15,000 J. Sterling for Mr, Andrew Grant: 
« That hie accordingly introduced Mr. Fordyce and Mr, Grant to theſe Gentlemen, and has fince been informed, that a 
Credit to the Amount of 12 or 15,000/. Sterling was eſtabliſhed with them for Mr. Grant, and guaranteed by Bond 
granted for that Purpoſe by Mr. Fordyce : That in March and April, 1772, the Declarant was employed to eſtabliſh Ac- 
« counts in London, for the late Banking Company of Douglas, Heron, and Company, and had many Converſations on that 
« Subject with Mr. John Fordyce, Mr. Andrew Grant, and Mr. Charles Ferguſzn, eee in London; and after many 
« Communings, particularly with the 'I'wo laſt mentioned Gentlemen, he entered into an Agreement with Mr, Andrew 
« Grant for a Part of the Buſineſs of Douglas, Heron, and Company, to be conducted by his Houſe, and with Mr. Charles 
40 Ferguſon, for another Part of it to be conducted by his Houſe.— That the Terms of theſe Agreements were preciſely the 
« ſame, but were not to be binding upon Douglas, Heron, and Company, unleſs they were approved of by the Directors of 
« that Company, upon the Declarant's reporting them to them when he went to Scetland; and the Declarant thinks that 
<« the Copy of thele Agreements now ſhewn to him is a juſt one: That a few Days after the Dates of theſe Agreements 

« the Declarant came to Edinburgh, and upon reporting them to the Directors of Douglas, Heron, and Company, they met 
« with their Approbation; and that the Declarant was appointed to notify this to Mr. Andrew Grant and Mr. Charles Fer- 
« guſon, and to defire each of thoſe Gentlemen to ſend a Letter of Guarantee by One or Two of their Friends for their 
Operations: That in the Beginning of May, 1772, the Declarant wrote each of thoſe Gentlemen to that Purpoſe, and 
« received a Letter from Mr. Andrew Grant, of Date the 14th Day of that Month, at London, in which was the following 
« Paſſage: I received your Favours of the 7th and gth Inſtant, and by the firſt I obſerve, that Meſſrs. Douglas, Heron, and 
« Company, have confirmed the Agreement you made with me for carrying on a Part of their Buſineſs in London, and that 
e they are ſoon to remit for the ſtipulated Depoſit ; I ſhall ſend a Letter of Guarantee for that Depoſit in a few Days :” 
And declared, that he did not recolle& having cver had any more Correſpondence either with Mr. Grant or any other 
« Perſon upon the ſaid Subject,” : | 


* 


** 


1 


The above Declaration was made by Mr. Ferguſon without the Appellants Agent being preſent, or required to attend; and 
the Reſpondent having afterwards thought it proper to put ſome new Queſtions to Mr. Ferguſon, in Writing, Mr, Ferguſon 
ſubjoined thereto the following Anſwer : | 


„The Declarant thinks that he informed Mr. Fordyce ſoon after he had wrote Mr. Grant, as mentioned in his former 


<« Declaration, of the Neceſſity of Mr. Graut's giving ſome of his Friends as Guarantee for the Tranſactions of his Houſe 
« with Douglas, Heron, and Company; and, fo far as he can recollect, thinks Mr, Fordyce ſaid, that Mr. Grant would have 
« no Difficulty as to that Point, and added, that he himſelf would be One of them; and the Declarant alſo thinks, that he 
«© mentioned what had paſſed between him and Mr, Ferdyce at a Meeting of the Directors of Douglas, Heron, and Company, 
4 but does not recollect whether they were ſatisfied with it or not.” | | | 


John Buſbly, One of the Partners of Douglas, Heron, and Company, was likewiſe examined in Abſence of the Appellants 
Agent, and declared, That in the End of April or Beginning of May, 1772, Mr. Alexander Ferguſon informed him of the 
& Converſation mentioned in his ſaid Declaration; and declared further, that he, as One of the Directors of the ſaid Bank- 
“ ing Company, was preſent at a Meeting of Directors at Edinburgh in May, 1772, when Mr. Alexander Ferguſon re- 
c ported to them the Tranſaction he had made with Mr. Grant, and of the Depoſit the Company were to make of 6000/7. 
« Sterling free of Intereſt, for the Trouble of the Account to be kept in virtue of the ſaid Franſaction; at which Time, ſome 
« of the Directors prefent having enquired what Security the Bank were to have for the ſaid 60001. Sterling, Mr. Ferguſon 


did inform the Meeting, that Mr. Fordyce and Mr. Baron Grant were to be bound for the ſame, with which the Meeting 


« was ſatisfied, as the Declarant underſtood: And further declared, that it was underſtood at that Meeting, that ſuch Secu- 
< rity was to be lodged before the Money was remitted to Mr, Grant at London, and that ſeveral Enquiries had been after- 
« wards made both by Partners and Directors of the Bank, by whoſe Authority the Remittances of the 6000/. Sterling was 
«© made beſore the Securitics were lodged and Reflections made on that Account,” 


John Fordyce, Eſq; Receiver General, declared,“ That ſoon after his ſtopping Payment, Jſaac Grant, Agent for Mr. 
„ Baron Grarnt, called upon him, and enquired whether the Declarant knew if a Letter of Security from Mr. Baron Grant 
« to Douglas, Heron, and Company, was delivered; to which the Declarant anſwered, that he knew nothing of the Matter 


and declaicd, that at that Tine he did not well underſtand what Iſaac Grant enquired after, as he had not received the 


Jetter in queſtion : Declared, he received the Letter in queſtion under the Cover of another Letter from Mr. Andrew Grant, 
© Brother to the Baron, dated at London, and importing, that he, the Declarant, might deliver the Letter of Security, in- 
<« cloſed to Douglas, Heron, and Company, if he thought proper; and declared, that, after conſidering what ought to be the 
Rule of his Conduct in a Matter of that Sort, he judged it moſt proper to depoſit the Letter with a Friend, that by no Act 
of his he might injure the Rights or Intereſt of any Perſon or Party which might depend upon that Letter, and might at 
« the ſame Time avoid an Appearance of any Intention to conceal the Letter; and that he accordingly depoſited the ſaid 
Letter of Security with Mr. Dundas, Solicitor General, in whoſe Cuſtody he believed it then was: And declared, that he 
c imagined he had Mr, Andrew Grant's Letter, which covered the Letter of Security, and would produce it in Procels if he 
« could find it; and that being interrogated by Mr, Orr, on the Part of Douglas, Heron, and Company, Whether, when 
% Tſaac Grant firſt applied to him for the Letter, he knew any Thing of the Cauſe of granting ſuch a Letter as was en- 
% quired after? declared, that, being in Londen in Spring 1772, he was preſent in the Globe Tavern with Mr. Andrew 
rant, and Mr. Alexander Ferguſon, then one of the Directors of Douglas, Heron, and Company, when they treated 
<« about and ſettled the Terms of an Account to be kept by Mr. Andrew Grant in London for the ſaid Company, as their 
<« Correſpondent in tranſacting Buſineſs in London, and which Agreement was then wrote and figned ; that in a Conver- 
« ſation he had with Mr. Ferguſon about that Time, he remembered Mr. Ferguſon ſaid to him, when talking upon the 
Subject of Andrew Grant being the Correſpondent of Douglas, Heron, and Company, that it would be neceſſary Mr. 
« Grant ſhould give ſome Security to Douglas, Heron, and Company, for the Sum to be depoſited by the Agreement; to 
« which the Declarafit anſwered, That he was perſuaded that he would find no Difficulty, and offered himſelf to become 
<« one of his Securities, having mentioned formerly to Mr. Ferguſon, and it being known and underſtood by him, that he, the 
% Declarant, was to go out of the Houſe : And declared, that the above Converſation with Mr. ö, and the Probability 
« of Mr. Grant's having obtained from the Baron, his Brother, a Security for him in that Buſineſs, made the Decla- 
rant imagine that the Letter enquired after by 1/aac Grant was a Letter of Security concerning that Buſineſs.” 


Iſaac Grant, the Reſpondent's Agent, depoſed, ** That in June, 1772, ſoon after Mr. Fordyce of Ayion's ſtopping Pay- 
« ment, he had a Converſation with Mr. Baron Grant, then in Edinburgh, about the Situation of his own Affairs: That 
in the Courſe of that Converſation the Baron informed him of his having given to his Brother a Letter, addreſſed to 
Douglas, Heron, and Company, importing a Security for a large Sum of Money that was depoſited by Douglas, Heron, 
« and Company, with the Baron's Brother, Andrew Grant, who, by an Agreement, was to become a Correſpondent of that 
„Company in London, after the Diſſolution of his Copartnerſnip with Mr. Fordyce. Declared, That in his further Con- 


<« yerſation with the Baron on the Subject, it was agreed that the Deponent ſhould go to Mr, Fordyce, to whom the Letter 


& might probably be ſent, and demand it from him; and it was further a Matter of Conſideration, in what judicial Manner 
f | « it 


26th Jan. 1774. 
Interlocutor of 
the Lord Or- 
dinary. 


JJ 


tt jt ought to be demanded, in caſe Mr. Forchce had the Letter and refuſed to deliver it; but it was thought that any ju- 
& dicial Proceeding at that Period would be improper : That, in purſuance of the Inſtructions received, the Deponent 
& went to Mr, Fordyce in order to demand the Letter; but upon Enquiry at Mr. Fordyce if he had received ſuch a Letter, 
© he ſeemed not to underſtand what the Letter was; but after ſome Converſation and Explanation of the Matter, he told 
& the Deponent he had received no ſuch Letter, and which prevented the Deponent from making any Demand of De- 
&« livery. And depofed, That, at the Diſtance of ſome Days, he called on Mr, Fordyce, or rather, ashe thinks, having 
« Occaſion to be with him upon other Buſineſs, in the Courſe of Converſation the Letter came to be ſpoke of, that Mr. 
& Fyrdyce then informed him that he had received it, and ſaid, that he had ſent the Letter to Mr. Dundas, Solicitor Ge- 
ce neral, to be kept by him; and aſked the Deponent, if he did not think that he had acted properly in _ ſo, in the 
ce then Situation of his Affairs; to which the Deponent anſwered, That, as Mr. Dundas was a Gentleman of Honour, and 
ee that he, the Deponent, underſtood the Depoſitation of the Letter to be with him the ſame Thing as Mr. Fordyce had 


4“ kept it in his own Cuſtody, he could not but approve of his Conduct.“ 


Memorials were afterwards given in by the Parties; whereupon the Lord Ordinary, on the 26th January laſt, pro- 
nounced the following Interlocutor : * The Lord Ordinary, having conſidered the mutual Memorials in reſpe& the Par- 
de ties expreſs a Deſire to have the Queſtion between them determined in the ſpeedieſt Manner, makes Aviſandum to the 
& Lords; and as the Memorials are very full and accurate, ſo that the Cauſe might well be determined upon them, or if 


any Additions were to be made, they would be very ſoon completed, appoints the Memorials or Informations to be put 


4e jnto the Lords Boxes within a Fortnight from this Date.“ 


The Reſpondent in his Information maintained, That he was diſcharged from the Obligation of the above-mentioned 
Letter of Guarantee upon two Grounds ; 1/7, That the Letter had no Relation to any Tranſaction with Fordyce, Grant, 
and Company, or to any Sum of Money depoſited with that Houſe, but to a Tranſaction with Mr, Andrew Grant alone, 
who was to carry on Buſineſs by himfelf upon the Diſſolution of the Copartnerſhip of Fordyce, Grant, and Company, 


which was in Contemplation when that Letter was wrote. And 24ly, That the Letter was never delivered to the Appel- 
Jants, and therefore could not be the Foundation of any Action at their Inſtance, | 


With reſpect to the firſt of theſe Defences, the Reſpondent concluded from the above Declarations of Mr. Alexander 
Fergiſon, Mr. Fardyce, and Mr. Buſbby, that the Diſſolution of the Partnerſhip of Meſſrs. Fordyce, Grant, and Company, 
had been a Meaſure fixed upon previouſly to the above TranſaCtion : That this was known to Mr, Alexander Ferguſon, who 
likewiſe knew, that Mr. Andrew Grant was afterwards to carry on Buſineſs by himſelf, as he had the Year preceding 


. afliſted him in procuring Credits with that View, and that he had communicated this to the Appellants, 


That in eſtabliſhing theſe Credits, Mr. Fordyce was one of Mr. Andrew Grant's Guarantees, which was inconſiſtent 


with the Idea that they were eſtabliſhed for the Company of Fordyce, Grant, and Company; and that Mr. Andrew Grant 


entered into the above Agreement in his private Capacity, and not as a Partner of the Houſe of Fordyce, Grant, and Com- 


pany : That this was confirmed from the Tenor of the Agreement and the Circumſtances attending the Execution of it, 
viz. the Expreſſion in it of My Houſe; Mr. Grant's ſigning the Letter in his own Name, though in the Preſence of Mr. 
Fordyce; Mr. Alexander Ferguſon's Letters being directed to Mr. Grant alone, and referring to him and his Houſe only, and 
making no Mention of Fordyce, Grant, and Company; Mr, Fordyce being propoſed to the Appellants as Mr. Grant's Gua- 
rantce, and approved of as ſuch by them, and no Application having been made to Mr, Forayce, the principal Partner, to 


get his Friends as Sureties. 


That the Reſpondent's Letter of Guarantee could only apply to a Tranſaction as between the Appellants and his Bro- 
ther alone; eſpecially as that Letter was confined to his Brother perſonally, and to an Agreement which he had learned 
from his Brother he had entered into with the Appellants on his own Account, but which he had never ſeen, 


That the Reſpondent could not have thought of engaging for his Brother for any TranſaRion before his Separation from 
Fyrdyce, Grant, and Company, as he knew he could not carry on Buſineſs for himſelf before ſuch Separation, 


That the Demand of a Guarantee on account of a Company ſo long eſtabliſhed would have diſcovered ſo much Diffi- 
dence of their Situation as to render it imprudent for any Man to have engaged as Surety for them ; but that the Demand 
of a Guarantee for Mr. Andrew Grant alone, as ſetting out on Buſineſs, implied nothing to his Diſadvantage : That the 
Reſpondent thought it his Duty to aſſiſt his Brother when ſetting out in the World on his own Bottom, and apprehended 
no Danger from a Buſineſs under his ſole Direction and Conduct, and for his ſole Benefit: That his Intention being 
clearly expreſſed, the Law would interpret his Obligation accordingly ; and that no Interpretation could make it apply to 
Fordyce, Grant, and Company, nor could the Reſpondent, conſiſtently with any Principle of Law or Juſtice, be made liable 
for the Sum for which the Action was brought: That cautionary Obligations were /r:#7 juris at all Times receiving a 
ſtrict Interpretation, and could not be extended againſt the Cautioner beyond what the Words naturally and neceſſarily im- 
ported, but ought to be taken in a Senſe moſt advantageous for him, and moſt agreeable to his Intentions, 


Tt was further maintained on the Part of the Reſpondent, That the Money in queſtion was not advanced upon the Faith 
of his Letter of Guarantee, but was remitted to Fordyce, Grant, and Company, before ſuch Letter exifted ; and therefore 
it was more reaſonable that the Loſs ſhould fall on the Appellants, as having made the Remittance on the Faith of Fordyce, 
Grant, and Company alone, than upon the Reſpondent, as being a Sum not advanced upon his Credit, and for which he 


never meant or intended to become Surety. | 


That Mr. Ferguſon could never report any other Agreement to the Appellants than as above, which the Reſpondent con- 
tended was made with Mr, Grant alone ; and that the Reſpondent could not be affected by any Entry in the Appellants 


Books, or Repreſentation of Mr. Alexander Ferguſen, to the contrary. 


That although Remittances were actually made to Fordyce, Grant, and Company, yet the Fact appeared to be, that after 
eſtabliſhing an Account with Mr. Andrew Grant, for which he was to give a Guarantee, the Appellants found themſelves 
obliged, in order to ſupport their own Credit, to open a like Account with Fordyce, Grant, and Company, as Mr. Grant 
was not at Liberty to carry on any Buſineſs with them at that Time, — That this was to be a Current Account, and was 
to be carried on with them by drawing Bills, and making Remittances, to any Extent : That it ſeemed to be intended 
that on the DitloJution of the Partnerſhip of Fordyce, Grant, and Company, this Account ſhould be transferred to Mr. 
rant in the State it then ſhould be; and that he was to carry it on as he found it at that Time, and receive the Depoſit 


advanced to Fordyce, Grant, and Company, and anſwer all the Bills granted by them before the Account came into his 


Peron : That in this View it became Mr. Grant's Intereſt, and it might not appear improper to him, to lodge the above 
Guarantee with the Appellants before the Diffolution of the ſaid Partnerſhip, not as a Security for the Money that had been 
remitted to Fordyce, Grant, and Company, but that there might be no Interruption in their Operations when that Event 
Mould happen, and, the Depoſit might be immediately transferred by Mr. Andrew Grant, and the Account continued ac- 
cordingly: That in Contemplation of this, the Reſpondent's Letter was tranſmitted by Mr. Andrew Grant to Mr. Forayce, 
21d it was not ſurpriſing that the Appellants remitted the intended Depoſit to Fordyce, Grant, and Company, without any 
Guarantee, as being an old eſtabliſhed Houſe with whom they had formerly had Operations to a much larger Amount, with- 
out any other Security than their own ; and that there was nothing extraordinary in the Appellants requiring Guarantee 
from Mr. Andrew Grant, when ſetting up upon his own Bottom; but that, if the Demand of Guarantee reſpected their 
intended Tranfactions with the Company of Fordyce, Grant, and Company, it was a clear Inconſiſtency of Conduct in the 
Appellants to have remitted the whole Depoſit without having received any Security, 


As to the Second Head of Defence, the Reſpondent infiſted, that admitting the Obligation in Queſtion to have been 
intended by him as a Guarantee for Fordyce, Grant, and Company, yet that it was never a delivered Evident to the Ap- 
pellants, without which it could never become an effectual Obligation in their Favour, 1 
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That the Reſpondent was under no Obligation to guarantee ariy of the Tranſactions which either his Brother, or Fordyee; 
Grant, and Company, might have had with the Appellants : That the Guarantee entered into was a mere voluntary gratuitous 
Act, and without any previous Correſpondence between the Reſpondent and the Appellants, or any Perſon on their Behalf ; 


the Reſpondent was not bound to grant any Letter of Guarantee, and after granting it, might refuſe to deliver it; and the 
putting it into the Hands of Mr. Andrew Grant, could not be held as a Delivery to the Appellants. Mr. Andrew Grant was 


the Debtor in the Obligation he is ſuppoſed to have come under to the Appellants, to guarantee the Tranſactions in 
queſtion; and a Writing being in the Hands of the Debtor in the Obligation, could never be equivalent to its being in 


the Hands of the Creditor. | 


That Mr. Andrew Grant ought to be conſidered in this Particular as the Reſpondent's Procurator or Mandator, with a 
Power of delivering to the proper Creditor ; and therefore that it was in the Reſpondent's Power to call for his Letter out 
of Mr. Grant's Hands, who in ſuch Caſe was bound to reftore it : That if the Reſpondent had ſent the Letter to the 
Appellants by any other Way, he had a Right to ſtop it before it reached them.: That it was in the Power of a Mandant 
rebus integris to recall the Mandate; and as nothing followed in Conſequence of the Reſpondent's Letter, there could be, 
no Objection to his taking up his own Obligation before actual Delivery to the Appellants, whether out of the Hands of 
his Brother, or out of the Hands of any other Perſon that he might think proper to intruſt with the Delivery ; that there 
was no Difference between the Caſe of the Letter's remaining in the Hands of Mr. Grant, or being found in the Hands of 
Mr. Fordyce, his Correſpondent and Confident, who was not authoriſed by the Appellants to receive it on their Account, 
and who could not be conſidered as a Depoſitary for them: That till it was actually delivered to the Appellants by Mr. 
Fordyce, the Reſpondent's Mandate was ſtill unexecuted, and he was ſtill at Liberty to recall it; and that Mr. 5 
had no Right to make any Scruples as to the Re-delivery, when called upon by Mr. Jſaac Grant, the Reſpondent's 
Agent. | 


That it appeared from Mr. Ferguſon's Better, which defired Mr, Andrew Grant with his Conveniency to tranſmit the 
Appellants a Letter of Guarantee from One or Two of his Friends, for his Tranſactions with them, that ſuch Guarantee 
was not meant for the Sums to be immediately tranſmitted to Fordyce, Grant, and Company, but for the Whole, of the 
Tranſactions to be afterwards carried on with Mr; Grant himſelf : That no Man acting for a public Company could leave 
the Guarantee, now pretended to be the Condition of the Advance, entirely to the Diſcretion of the Debtor after the 
Advance was made; and that as Mr. Grant never promiſed the Guarantee of the Reſpondent, or any other particular Per- 
fon ; and as the Reſpondent never had any other Intercourſe whatſoever with the Appellants, or any other Perſon for 
them, on this Subject, there was no Obligation on Mr; Andrew Grant to give the Reſpondent as his eee nor any 
on the Reſpondent to become ſuch. 


That Mr. Andrew Grant might have taken Twenty Letters from his Friends to this Purpoſe, and returned them again 
before their Delivery, without veſting in the Appellants any Right to ſuch Letters, or any Power to call for them : Be- 
fides, Mr. Ferguſon's requiring a Guarantee for Mr. Grant's Tranſactions, was requiring a Guarantee for 450,000 J. which 
could never make a Contract, nor create an Obligation on Mr, Andrew Grant, till it was accepted of, and agreed to, by 
him; but that he never did: He promiſed Mr. Ferguſon. and the Appellants a Guarantee, only for the Sum to be de- 

oſited with him, which was an entire new Propofal ; and that not having been agreed to, no Action could ariſe againſt 
Mr. Andrew Grant, the Reſpondent, or any other Perſon on it. 


That the Reſpondent had a Right to have demanded his Letter from the Appellants themſelves rebus integris, ſuppoſing 
it to have been delivered to them; his Engagement for his Brother being voluntary and gratuitous, and in its Nature 
revocable at Pleaſure, before it had produced any Conſequences. | 


That as the Letter of Guarantee was à Surety for 6000 J. to be depoſited in Mr. Grant's Hands by the Appellant ; ſo 
it was impoſſible to maintain, that any Perſon becoming Surety for another in a Tranſaction, of that Kind, without any 


Limitation in Point of Time, muſt remain bound as long as the contracting Parties ſhould chooſe to deal together; on the 


contrary, in every ſuch Caſe the Cautioner is intitled to withdraw his Surety when he pleaſes, 


That the Reſpondent would of Courſe have been intitled to inſiſt for his Obligation being returned to him, even though 
it had actually been delivered to the Appellants, upon making good to them what they had advanced in Conſequence of it; 
and that if he eould recall his Guarantee rebus integris before any Operations followed in Conſequence of it, he was intitled 
to have it delivered up to him without Payment of any Sum of Money to the Appellants, 


That the whole Money in queſtion was remitted ſeveral Days before the Appellants Knowledge of the Letter in queſtion, 
or its Exiſtence, without any Treaty or Stipulations between the Reſpondent and the Appellants, or any Perſons for them, 
as to guaranteeing the Depoſit : That the Appellants made no Advances to Mr. Andrew Grant on his own Account: That 
the Advances made by them to Fordyce, Grant, and Company, were not upon the Faith of the Reſpondent's Letter, which 
neither exiſted then, nor had been promiſed ; and that therefore nothing followed in Conſequence of it ; and he was juſtly 
intitled to have it reſtored to him. | | 


The Appellants, by their Information, inſiſted, with reſpect to the firſt Ground of Defence ſet up by the Reſpondent, | 


that he had not pointed out any other Tranſaction entered into by the Appellants with his Brother, than that which is 
the Subject of the preſent Diſpute; and that it was clear that the above Agreement was not entered into with Mr. Andrew 
Grant as an Individual; and to take Place only on the Diſſolution of the Partnerſhip of F:rdyce, Grant, and Company; 
but was entered into with him as a Member, and the acting Partner of that Company, and was to take Place immediately, 


That Mr. Andrew Grant, in his Letter to Mr. Ferguſon, of the 20th April, did not give the leaſt Intimation of an in- 
tended Diſſolution of the ſaid Partnerſhip, or that he was to carry on the Bufineſs by himſelf alone; that, on the contrary, 
through the Whole of that Letter he talked of his Houſe in London, but never of Himſelf ; and that what he meant by his 
Houſe, was clearly pointed out by every Circumſtance of the Tranſactions that enſued. Mr. Ferguſon reported to the Di- 
rectors of the Appellants, that he had made an Agreement with Fordyce, Grant, and Company; and they approved of it, 
but at the ſame Time deſired a Guarantee, Mr. Ferguſon immediately communicated this to Mr, Grant, by his Letter of 
7th May, and the next Day the Appellants Caſhier, in Conſequence of that Letter, wrote to Fordyce, Grant, und Company, 
and adviſed them of his having drawn ſeveral Bills upon them to a conſiderable Amount, Mr. Alexander Ferguſon, in his 
faid Letter of 7th May, talked of an Agreement entered into by him, not with Mr. Grant alone, but with his Houſe; 
and in different Paſſages mentioned his Houſe in London, and his Houſe in Edinburgh, and of getting Bills from one upon 
the other. He likewiſe told him that Bills to the Amount of the Depoſit would be remitted in a few Poſts, And Mr. 
Andrew Grant, in Anſwer to this Letter, acknowledged the Receipt of it, and obſerved that the Appellants were ſoon to 
remit the ſtipulated Depoſit, and promiſed to ſend a Letter of Guarantee for that Depoſit in a few Days. Mr. Andrew 
Grant continued to correſpond with the Appellants under the Firm of Fordyce, Grant, and Company ; and Remittances were 
made by the Appellants to that Company, to compleat the Depoſit of 6000/. Mr. Grant, by the ſaid Letter of the 4th 
Tune, under the Firm of Fordyce, Grant, and Company, acknowledged the Depoſit to be compleated, and the fame Day 
obtained the Reſpondent's Letter of Guarantee, and ſent it by the ſame Poſt to his Partner Mr. Fordyce, for the Purpoſe 
of its being delivered to the Appellants. And all of theſe Circumſtances were totally inconſsſtent with the Idea of a 
Tranſaction between the Appellants and Mr. Grant alone. The Appellants alſo further obſerved, that it could not be 
pretended that Mr. Grant could carry on Buſineſs for himſelf, while the Partnerſhip of Fordyce, Grant, and Company, ſub- 
ſiſted, and while he uſed its Firm; or that that Partnerſhip was diſſolved, or any Steps taken for that Purpoſe, or that 
the Buſineſs his Houſe was to manage for the Appellants was to be delayed till that Event ſhould happen. His Letter to 
Mr. Alexander Ferguſn of the 14'h May, promiſing to ſend the Letter of Guarantee in a few Days, and his immediately 
accepting the Appellants Draughts, made in Conſequence of the Agreement; his receiving the ſtipulated Depoſit ; his acknow- 
ledging its being compleated, and his procuring and ſending down the Letter of Guarantee by the fame Poſt ; all concurred 
to ſhew, beyond a n of Doubt, that it was in the View of all Parties, that the Tranſaction ſhould forthwith 
take Place by an immediate Commencement of the Correſpondence. = 


It 


be informed of any other Agreement than that which 


himſelf from the Partnerſhip as ſoon as he, had obtained the Office of Receiver General, yet no effectual Steps were ever 


reſpondence took Place, the Depoſit was made, and the Letter of Guarantee was vbtained, 


more extraordinary in the Appellants requiring a Guarantee from Fordyce, Grant, and Company, than if they had been 


' Decreet of Exhibition and Delivery would undoubtedly have paſſed againſt him; but that the Caie was ſtill ſtronger, as 


C69). 


lt was"6bferved by the Appellants,” that the Reſpondent's Letter of Guarantee applied in the moſt direct Manner to the 


Tranſaction that really took Place: That it was wrote the Day on which Mr. Andrew Grant, under the Firm of Fordyce, 
Grant, and Company, acknowledged the Depoſit of 6000 f. to be compleated : That it mentioned the Reſpondent's having 
learned from his Brother, that he had entered into an Agreement with the Appellants, and that it was impoſlible he coul 

| ly took Place, and which was all * known and underſtood to 
be an Agreement on the Part of Fordyce, Grant, and Company, to do Part of the Appellants Buſineſs in London, for which 
the Appellants had remitted to that Company 60001, to lie in their Hands, without Intereſt: That the Reſpondent's Letter 
accordingly points out his having been informed that 6000 J. had already been depoſited; as he mentioned his having learned 
that that Sum was by the Agreement to lie in his Brother's Hands; and that he thereby became Surety to that Extent, 
and obliged himſelf that it ſhould be repaid : But as at that Time there had been no Steps taken towards a Diſſolution of 
the Partnerſhip of Fordyce, Grant, and Company, the Reſpondent could not with any Conſiſtency ſuppoſe that the 6000 J. 
Depoſit to which his Letter referred had been lodged with his Brother in any other Character than as the acting Partner of 
Fordyce, Grant, and Company, for whoſe Behoof it was remitted ; it was therefore impoſſible that he could ſcreen himſelf 
by a critical and forced Conſtruction of his Letter of Guarantee, or contend that the cautionary Obligation thereby created 
could apply only to 60007. remitted to his Brother as an Individual carrying on Trade by himſelf, independent of all 


Concern with the Houſe of Fordyce, Grant, and Company, which ſtill exiſted as before. : 


«The Appellants further inſiſted, that it was of no Conſequence to them whether or no there was ever any ſerious Deſign 
of diſſolving the Partnerſhip of Fordyce, Grant, and Company, and of Mr. Andrew Grant's ſetting up for himſelf, or 
whether any Credits had been obtained for him with that View; and that though Mr. Ferdyce might talk of withdrawing 
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taken for carrying that Meaſure into Execution ; nor could the Situation of the Partnerſhip at that Time have admitted of 
ſuch a Meaſure : That although Mr. Alexander Ferguſon, in his Declaration (which was taken ex parte, and when, from 
his particular Situation, he thought it improper for him to ſay more than to anſwer the Queſtions put to him upon the Part 
of the Reſpondent) mentioned, that in Spring 1771, when theſe Credits were obtained for Mr. Andrew Grant, Mr. For- 
dyce acquainted him of his Intention to withdraw his Name ſoon from the Houſes of Buſineſs he was concerned in at 
London and Edinburgh, yet he did not mention any thing of Mr. Fordyce's continuing in that Mind in 1772, when the 
Tranſaction in queſtion was entered into; on the contrary, the Appellants had Reaſon to believe, that if Mr. Ferguſon had 
been interrogated upon that Head, he would have declared that he did not underſtand at the Time of the above Tranſ- 
action that the Partnerſhip of Forcyce, Grant, and Company, was to be diffolved ; and that, at any Rate, it was ſufficient 
for the Appellants, that the Houſe of Fordyce, Grant, and Company, was ſubſiſting at the Time the Appellants began 
their Correſpondence with it, in Conſequence of the Agreement made between Mr. Alexander Ferguſon on the one Part, 
and Mr. Andrew Grant on the other Part, and continued to ſubſiſt after the Depoſit of 6000 J. was made, and the Letter 
of Guarantee for that Sum was obtained from the Reſpondent : That the Reſpondent's Averment of his having granted the 
Letter of Guarantee, with a View to his Brother only, reſted entirely on his own Word, and was incapable of legal Evi- 
dence, and the contrary ought to be preſumed; That the Reſpondent did not pretend to have been ignorant, that when 
he granted the Letter of Guarantee, his Brother ſtill remained the acting Partner of Fordyce, Grant, and Company; 
therefore he muſt have known that the Money which was depoſited with him by the Appellants could come into his Hands 
in no other Character: That after this he could not be allowed to pretend that he meant only to engage himſelf as Surety 
for his Brother, and not for the Houſe of Fordyce, Grant, and Company; and that if that had been his Reſolution, he 
ought to have granted no ſuch Letter, till the ſaid Company had been diſſolved, and a new Tranſaction had taken Place, 
which could apply to his Brother alone. The Appellants alſo poſitively denied their having had any Intercourſe with the 
Houſe of Fordyce, Grant, and Company, previous to the above Agreement; ſave that they had ſometimes ſold Bills upon 
London, to the Houſe of Fordyce, Malcolm, and Company, in Edinburgh, and bought Bills upon London, both from that Houſe 
and from Mr. John Fordyce, as Receiver General; but never had any Correſpondence in the way of Buſineſs with Forayce, 
Grant, and Company, or drew any Bills upon them till the 8th May, 1772, the Day after the Agreement made with Mr. 
Andrew Grant was approved of by the Appellants Directors; and that it accordingly appeared from Mr. Hog's Letter of 
that Date, that the firſt Draughts by the Appellants upon Fordyce, Grant, and Company, were made in Conſequence of 
Mr. Alexander Ferguſon's Letter of the preceding Day ; and that it was upon the ſame Foundation that the ſubſequent Cor- 


That the Reſpondent's Hypotheſis, that the Appellants, after entering into an Agreement with A. Grant alone, to take 
Place upon the Diſſolution of the Houſe in which he was then a Partner, had in the mean Time found it neceſſary to open 
an Account Current with that Houſe upon the ſame Terms, and to remit the ſame Depoſit without any Guarantee, was 
perfectly abſurd, and ſtood directly contradicted by every Circumſtance of the Caſe. The Agreement between Mr. A. Fer- 
guſon and Mr. Grant, was only confirmed by the Appellants upon the 7th May, and on the very next Day the Appellants 
Caſhier drew upon Fordyce, Grant, and Company, expreſsly in conſequence of Mr. A. Ferguſon's Letter of the preceding Day, 
informing Mr. Grant of the Confirmation of the Agreement. The Depoſit lodged with Fordyce, Grant, and Company, was 
therefore remitted in conſequence of that Agreement, to which the Condition of a Letter of Guarantee had been added by the 
Appellants; and as Mr. A. Grant immediately agreed to that Condition, the Letter of Guarantee he obtained from the Re- 
ſpondent could apply to no other Depoſit than that which was made, and to no other Tranſaction but that which really took 
Place, viz. hat the Appellants ſhould draw upon Fordyce, Grant, and Company, to a certain Extent, upon the Condition 
of depoſiting vuool. to lie in their Hands, without Intereſt ; but for which Fordyce, Grant, and Company were, on the other 
Hand, to procure the Guarantee of One or Two of their Friends, —The Appellants further obſerved, that there was nothing 


dealing with Mr. A. Grant alone; for though the Appellants had no Doubt of that Houſe at the Time, it was uncertain how 
long the Account might be continued; and as 60001. of the Appellants* Money was to lie conſtantly with that Houſe, it was 
natural to require a <A: for the Re-payment of ſo large a Sum when the Account ſhould come to be cloſed, and that it 
was not of any Conſequence that the Depoſit was compleated by the Appellants before the Letter of Guarantee was granted ; 
that Letter was neceſſary becauſe the 6000 J. was to lie conſtantly in the Hands of Fordyce, Grant, and Company, but 
they could not imagine they run any Riſk in truſting that Sum for a few Days with a Houſe that was in good Credit at that 
Time. Indeed they could not well expect the Letter of Guarantee would be ſent till the Depoſit was actually made, and the 
Guarantee was accordingly procured on the very Day on which the Depoſit was compleated, and was ſent down by that 
Night's Poſt to be delivered to the Appellants. | | 


With reſpect to the ſecond Head of the Reſpondent's Defence, the Appellants contended, that the Moment the Letter 
was ſigned by the Reſpondent and put into Mr. Andrew Grant's Hands for the Purpoſe of being tranſmitted to them, it ought p 
to be conſidered as a delivered Evident to all Intents and Purpoſes : That a Letter of Guarantee was made a Condition of 1 } 
the Approbation of the Agreement by the Appellants ; that ſuch Condition was immediately intimated by Mr, Alexander , | 
Ferguſon to Mr. Andrew Grant, who acquieſced in it, and promiſed to ſend ſuch Letter in a few Days, and that, as upon the a 1 
Faith thereof, the Sum to be depoſited was remitted to Mr. Grant, and the Receipt of it was acknowledged by him, he ought b 
to be conſidered as a Depoſitary for the Appellants the Moment it was put into his Hands in order to be tranſmitted to them; 
and he could not, without being guilty of a groſs Fraud, either have deſtroyed it or kept it up from them; and that, if under 
ſuch Circumſtances, an Action had been brought againſt him for Exhibition and Delivery of ſuch Letter to the Appellants, a 


Mr. Grant had tranſmitted it directly to his Partner Mr. Fordyce, and deſired him, if he approved, to make Mr. Xing (to 
whoſe Lot it fell to act in the more inferior Buſineſs of the Company) deliver it to the Appellants: That no Argument could 
be drawn from the Words of Mr. Grant's Letter to Mr. Fordyce, deſiring him to cauſe the Letter of Guarantee to be delivered 
to the Appellants, if he approved, for that Mr. Fordyce had it not in his Power to diſapprove of it, fo far as to deprive the Appel- 
lants of the Letter of Guarantee which they had demanded, and which was agreed to be given to them. It was made a Condi- 
tion that ſuch a Letter of Guarantee ſhould be obtained; and as the Houſe of Fordyce, Grant, and Company, were in actual P 
Poſſeſſion of the Depoſit under that Condition, Mr. Grant's Letter could bear no other Meaning than this; That the Let- . 

ter of Guarantee ſhould be delivered, upon Mr. Ferdyce's being of Opinion that it was conceived in proper Terms; and tae 


only Effect Mr, Ferdyce's ſignifying a contrary Opinion could poflibly have had, would have been the procuring a — 
. b am 2 
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ample Letter of Guarantee to the Appellants, if Matters had continued upon the Footing they were in when that Lettet 
was wrote; but as that became impracticable, through the ſubſequent Failure of Fordyce, Grant, and Company, and as 
Mr. Fordyce did not conſider himſelf at Liberty to withhold it, and put it into the Hands of Mr, Dundas, for the Benefit of 


thoſe who in the End ſhould be found to have the beſt Right to it, the Appellants were entitled to demand Exhibition of its 
and to a Decree in Conſequence of it againſt the Reſpondent, | 


It was further argued by the Appellants; That if the Letter of Guarantee was then in the Hands of Mr: Pardyee, he could 


not have it in his Power to withhold it from them on the Pretext that he did not altogether approve of it. If it had been a 
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Matter optional to him then, to receive the Depoſit upon Delivery of this Guarantee or not, he might have ſaid, that he 
would have nothing to do with the Depoſit, and therefore would not deliver the Letter of Guarantee; but having received 
the Depoſit, and become unable to pay it from the Failure of the Houſe, the Letter of Guarantee; by Means of which the 
Sum would be made effectual from another, ought to be delivered up, and his depoſiting it with another Perſon, after the 
Failure of the Houſe, could not alter the Appellants Right in the ſmalleſt Degree. The Appellants therefore prayed to be 
acquitted from the Action brought by the Reſpondent; and for a Decree againſt him, and Fordyce, Grant, and Company, in the 
Action brought by the Appellants. | 0 


On the 24th February, 1774, the abovementioned mutual Actions came under the Conſideration of the Lords of Seſſon, 
when the Court was pleaſed to pronounce the following Interlocutor : * On Report of Lord Aurhinlect, Lord Prefident for 
the Week, and having adviſed the Memorials, hinc inde, the Lords ſuſtain the Defences for Mr. Baron Grant, aſlvilzie 
«© him from the Action at the Inſtance of Douglas, Heron, and Company againſt him, and decern, and remit to the Lord 
& Ordinary to proceed accordingly.” | | 


Againſt the above Interlocutor of the Court, the Appellants preferred a Reclaiming Petition, in which, after recapitula- 
ting the Facts and the Subſtance of their former Argument, they, in Anſwer to the Argument of the Reſpondent, 
further obſerved, that as the Letter of Guarantee referred to an Agreement already made, & only remained to be enquired 
what Agreement had really been made; and that from the whole Circumſtances of the Caſe, it was plain there was but one 
Agreement, and that that Agreement was between the Appellants and Fordyce, Grant, and Company, and not between them 
and Andrew Grant alone. © 5 | 


That in the Situation in which Mr, Andrew Grant then Rood, the Tranſaction at London between him and Mr. Feroulor 
could have nothing in View but an Agreement between the Appellants and the Houſe of Zrdyce, G. it, and Company. 


Mr. Grant's own Letter, from Beginning to End, ſpeaks of a Houſe, an Expreſſion not applicable to a uingle Merchant, 


but to a Company; and of a Houle then actually exiſting, in which he had a Concern, and the only Houte in London in 
which he had a Concern, was that of Fordyce, Grant, and Company, and conſequently the only Houle to which it could apply. 


That it was of no Conſequence, that Mr. Grant talked. of his Houſe, for in ſpeaking of Houſes of Trade ſome Mer- 
chants adopted the Singular and ſome the Plural Number; and ſome ſpoke of chemſelves in the Third Perion, which the 
Appellants were ready to prove, if neccilary : That nothing was more common than for a Partner, even though not at the 
Head of a Houſe, to cali it his: That Mr. Andrew Grant, though the ſecond Partner named in the Firm, was properly to 
be conlidered at the Head of the Houſe of Fordyce, Grant, and Company, Mr. Fordyce having taken very little active Con- 
cern in it after he became Receiver General; and that though the Reſpondent did not pretend that any Separation of the 
Partners of the Houſe of Charles Ferguſon and Company was then in Contemplation, yet it was remarkable that Mr. Alen- 
ander Ferguſon treated with Mr. Charies Ferguſon alone, in the ſame Manner as he did with Mr. Andrew Grant; and that 
Mr. Charles Ferguſon in his Letter likewiſe ſpoke of his Houſe, although it conſiſted of ſeveral Partners, 


That the Evidence attempted by the Reſpondent to ſhow that it was a private Tranſaction with Audreto Grant alone, 
was of no Weight: That Evidence conſiſted of Declarations only, and ſome of them taken ex parte before any Hearing on 
the Merits of the Cauſe, or any ſtating of the mutual Allegations of Parties; and even ſuppoſing them to be admiſlible as 
Evidence, yet nothing could be drawn trom them to counterbalance the real Evidence ariüng from the Circumſtances of 


the Caſe . i \ 


That the Converſations with Mr. Fordyce with regard to his taking his Name out of the Houſes he was concerned in in 
London and Edinburgh, mentioned by Mr. Ferguſon in his Declaration, and the Tranſactions that took place with a View 
to that Event, paſſed in the Months of March and April, 1771; but that the Tranſaction in queſtion did not take place for 
a Year after, at which Time the Houſe of Fordyce, Grant, and N remained as before. That no fixed Period for 
the Diſſolution appeared to have been mentioned by Mr. Ferdyce to Mr. 'erguſin; and that though it might ſeem probable 
to Mr. Jergiſon that it might ſoon take place, yet that Event not happening in the Space of a Year, the Probability of it was 
greatly leſſened ; and as it was not mentioned by Mr, Grant to Mr. Ferguſon in the Courſe of the Tranſaction, it was im- 
poſſile that Mr. Ferguſon could have any ſuch Event-in View, or could mean to treat with Mr, Grant in any other Capa- 
city than as a Partner of Forde, Grant, and Company.— That the Agreement with Mr. Andrew Grant was meant to be 
immediately carried into Execution, as the Difficulties the Appellants were under made it necetlary to make immediate Uſe 
of the Account that was to be opened; and that therefore the "Treaty could not be with any other Houſe than that of 
Fordyce, Grant, and Company, then exiſting : That it would have been ablurd to have entered into any ſuch | realy with 
2 Houſe not formed, and without any Time fixed for forming it, or knowing what Perſons were to be the Partners in it ; and 
that it appeared from Mr. Alexander Ferguſm's Declaration, that he muſt have had frequent Conferences about the Buſineſs 
with Mr. John Fordyce, Mr. Andrew Grant, and Mr. Charles Ferguſon, which ſhewed that he was treating with Mr. Fordyce 
as 2 Partner of the Houſe of Fordyce, Grant, and Company, | | | 


That Mr. Fordyce's offering to become a Guarantee, even admitting the Fact to be proved, was a Matter of no Conſe- 
quence to the Reſpondent's Defence; for that ſuch Offer was no Part of the original FTranſaction, but was propoſed by 
Mr. Fordyce ſome Time after Mr, Ferguſen returned to Scotland; for Mr. Ferguſon in his Declaration ſays, ** He thought he 
« informed Mr. Fordyce ſoon after he had wrote to Mr. Grant, in purſuance. of the Minute of the Directors, of the Ne- 
« ceflity of Mr. Grant's giving ſome of his Friends as Guarantee; and, as far as he recollected, thought that Mr. Fyrdyce 
« ſaid, that Mr. Grant would have no Difficulty as to that Point, and added, that he himſelf would be one.” That though 
Mr. Buſby, in his Declaration, ſeemed to repreſent the contrary ; and Mr. Fordyce's Account of the Matter, though not 
quite diſtin& with regard to the Time, appeared to repreſent the Converſation between him and Mr, Ferguſon as having 
happened at London; yet the contrary was evident from Mr. Ferguſon's Declaration, and from Circumſtances of real Evi- 
dence, more correct than any Thing depending upon the Memory of Witneſſes; for that the Condition of procuring a 
Letter of Guarantee was no Part of the original Agreement, contained in the Letter of the 20th of April, but was required 
by the Directors of the Appellants on Mr. Ferguſon's Report. And Mr. us en when he intimated this by Letter to Mr. 
Andrew Grant, made an Apology for it, from which it appeared it had not been mentioned before; that therefore, Mr, 
Ferdyce's Offer could have no Effect on the Conſtruction of the original Agreement; and that at any Rate ſuch Offer was 
not Inconſiſtent, as many Effects might follow from ſuch, an Obligation which could not be attained without it, viz, In- 
bibition and Arreſtments againſt his private Eſtate, and Executions of all Sorts might follow more readily than if no ſuch 


Obligation was taken. 


That Mr. F:rdyce's not interfering in the Courſe of the ſaid Tranſaction, was no Argument as to its being a Tranſ- 
action with Mr. Graut alone, or for himſelf, as Mr. Fordyce, after he became Receiver General, gave himſelf little Trouble 
about the Concerns of the Partnerſhip, but the whole were managed by Mr. Andrew Grant, and Mr. Trotter, the other 


Partner, but principally by Mr. Grant. 


That taking, therefore,. the whole Circumſtances of the Caſe together, it was clear, That there was but one Agreement 


—= T hat that Agreement, in the Meaning and Underſtanding of both Partics, was an Agreement between the Appellants 
and 


Lord Fountain- 


hall, Vol. I, 
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and Fordyte, Grant, and Company, and operated upon as ſuch.— That a Depoſit, to the Amount of 6000 7. was made in 
the Hands of Mr. Andrew Grant, purſuant to the Terms of that Agreement.—That a Letter of Guarantee was ſtipulated 
for by the Appellants with reſpect to that Agreement.——That the Reſpondent's Letter of Guarrantee bore expreſs Reference 
to an Agreement, and mentioned the 60007. of Depoſit as already lodged in the Hands of Mr. Andrew Grant, and he 


thereby obliged himſelf that it ſhould be repaid. | e 


It was therefore contended, That that Letter was directly applicable to the Agreement in Conſequence whereof the 
Tranſactions of the Appellants with Fordyce, Grant, and Company, enſued, and was obligatory on the Reſpondent to lee 
the Depoſit made by the Appellants in the Courſe of the above Tranſactions repaid ; for that there being no other Agree- 
ment, and no other Depoſit in Exiſtence to which it could apply, it neceſſarily applied to the Depoſit which is the Subject 


of the preſent Queſtion, : 


And with reſpect to the 24 Ground of Defence relied upon by the Reſpondent, viz. That the Letter of Guarantee was 
never a delivered Evident to the Appellants, and therefore no Foundation of an Action at their Inftance;—the Appellants, 
by their ſaid Reclaiming Petition, inſiſted, That the Moment that Writing was delivered to Mr, Andrew Grant it ought 
to be conſidered as delivered to the Appellants, and to be their Evident, which they were intitled to call for, if Mr. Grant 
had refuſed to deliver it up, and that the ſame veſted in them a Right of Action againſt the Reſpondent, | 5 


In ſupport of this Doctrine, the following Caſe was cited on the Part of the Appellants; Colonel Borthwick againſt 
Thomas Lawrie Merchant in Edinburgh—The Lords ſuſtained the Delivery of a Paper, though not to the Party, but to 
another for his Behoof, though he knew nothing of it, and he could not accept it. | 


The Appellants inſiſted, That the above Deciſion applied to the preſent Caſe :—That the Delivery of the Letter of 
Guarantee by the Reſpondent to his Brother, Mr. Andrew Grant, was clearly a Delivery for their Behoof ; for if that had not 
been the Caſe—the Reſpondent would have tranſmitted the Letter by Poſt to the Appellants, or have taken it with him and 
delivered it himſelf in Scotland, as he, according to his own Account, ſet out for that Country the Day it was wrote or 
the Day after; ſo that there was no Occaſion for putting it into the Hands of Mr. Andrew Grant merely for the Purpoſe of 
tranſmitting it to Scotland, or for any other Purpoſe than as Cuſtodier for Behoof of the Appellants.— That the Circum- 
ſtances of the Caſe ſhewed, that Mr, Grant, in receiving Delivery of the ſaid Letter, muſt have been acting for Behoof of 
the Appellants, and in no other Character or Capacity ;—for that, when the Tranſaction between Mr. Andrew Grant and 
Mr. Ferguſon was reported to the Directors of Douglas, Heron, and Company, they made a Condition that ſome of Mr. 
Grant's Friends ſhould become Guarantee to the Company for the Tranſactions with the Houſe. —T hat this was imme- 
diately made known to Mr, Andrew Grant, by a Letter from Mr. Ferguſon ; and Mr. Grant immediately accepted the Con- 
dition by the following Words in his Letter of the 14th of May: I ſhall fend the Letter of Guarantee for that Depoſit 


c in a tew Days.“ 


The Appellants argued that Mr, Andrew Grant was bound to tranſmit them a Letter of Guarantee ; and that when ſuch 


Letter of Guarantee was ſigned, and put into his Hands, the Appellants had a Right of Action againſt him, upon his Let- 
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ter of the 14th of May, to compel him to deliver it over to them: That he was not at Liberty to deſtroy it, cancel it, or 
return it, without infringing the Obligation he had come under; therefore, that the Moment the Letter was put into 
his Hands, it ought to be conſidered as delivered for the Uſe of the Appellants, it being delivered to a Perſon againſt whom 
the Appellants had a Right of Action, by Virtue of a written Obligation, to deliver the Letter of Guarantee to them: Nor 
was it of any Conſequence to the Queſtion, that Mr. Grant had not engaged to procure a Letter of Guarantee from any 
particular Perſon ; he was bound to procure a Letter of Guarantee, and the Moment he got a Letter of that Nature from 
the Reſpondent, with whoſe Security the Appellants had juſt Reaſon to be ſatisfied, that Letter became their Evident. If, 
indeed, Mr. Andrew Grant had procured a Letter from a Perſon of doubtful Credit, the Appellants might have demanded 
additional Security, but ſtill they were intitled to hold the Firſt Letter as their Evident; nor could Mr. Grant have de- 
prived them of it, after it was once put into his Hands for their Behoof. It was further argued by the Appellants, that, 
«<< Res non erat integra,” That the above Depoſit having been made by them to Fordyce, Grant, and Company, before the 
Date of the Letter of Guarantee, on the Faith of ſuch a Letter being fent to them, agreeable to Mr. Andrew Grant's 
Promiſe; and ſuch Remittance having been acknowledged under the Firm of Fordyce, Grant, and Company, of even Date 
with the Letter of Guarantee, all Locus penitentiæ on the Part of Mr. Andrew Grant was excluded. 


An Anſwer having been put in by the Reſpondent to the above Petition of the Appellants, the Lords, on adviſing 
thereof, on the 11th March, 1774, Adhered to their Interlocutor of the 24th February.” 


The Appellants, thinking themſelves aggrieved by the above mentioned Interlocutors of the 24th February and 11th 
March, 1774, have appealed againſt the ſame to your Lordſhips, and humbly hope that they will be reverſed, for the fol- 


lowing, among other 
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J. The Agreement in Queſtion hath not been proved to be an Agreement entered into by Mr. Andrew Grant, 
for and on the Behalf of himſelf only; but on the contrary, from its general Import, and from the ſeveral 
Tranſactions relating to it, it appears to have been an Agreement entered into by Mr, Andrew Grant, for 
himſelf and others, as Partners of the Houſe of Fordyce, Grant, and Company; in which Caſe, the 
Juſtice of the Appellants Claim to a Return of the Depoſit under the Letter of Guarantee, hath not been 


conteſted by the Reſpondent, 


II. Conſidering the Agreement in the Light in which the Reſpondent hath thought proper to put it, viz. as an 
Agreement entered into by Mr. Andrew Grant, for himſelf only, and in Proſpect of the Diſſolution of 
the Partnerſhip of Fordyce, Grant, and Company, and of his afterwards carrying on Buſineſs for himſelf, 
Mr. Andrew Grant would have been as much liable to repay the Depoſit after it came to his Hands, as if 
the Agreement had been entered into by him for himſelf and others, as Partners of the ſaid Houſe, whether 
the ſuppoſed intended Diſſolution of that Partnerſhip took Place or not. The Appellants could not have any 

- Concern with that Event; the Depoſit muſt have been returned them at all Events, as the Agreement by 
which Mr. Andrew Grant was bound, could not be ſatisfied without it. And the Letter of Guarantee 
being made after the Depoſit was lodged in the Hands of Mr. Andrew Grant, and with the Knowledge of 
the Reſpondent, as appears from the Evidence or Declaration of the ſaid Jaac Grant, his own Witneſs, 
and from the Letter of Guarantee, likewiſe referring to the Agreement of Mr. Andrew Grant, without any 
Condition annexed to it in Favour of the Reſpondent, would neceſſarily create as extenſive an Obligation 
upon him to repay the Depoſit, as that which Mr. Andrew Grant was under by his Agreement in this Re- 
ſpect; the Reſpondent, in fact, warranting the Repayment of a Sum of Money in the Hands of his 
Brother, which he muſt know he was at all Events under an Obligation to pay, and not a Sum of Money 
to be put into the Hands of Mr. Andrew Grant, on the Diſſolution of the Partnerſhip of Ferayce, Grant, 


and Company, or on any other future Contingency whatſoever. | 
; III. The 


u.. 


T 


( i$:3 

he Terms of the Agreement in queſtion, contained in Mr. Andrew Grant's Letter of 20th # Fil, 1772 
ſubmitted. to the Approbation of the Directors of Douglas, Heron, and Company, gave the Directors a 
Power to vary or alter theſe Terms as they thought proper; and they having required a Letter of Gua- 


rantee, which was afterwards acquieſced in by Mr, Andrew Grant, it became incorporated with the Terms 
propoſed, as much as if it had been Part of the ofiginal Agreement; and the Depoſit having been remitted 


to him; in Conſequence of that Agreement, and in Proſpe& of ſuch Guarantee; the Letter of Guarantee 


obtained by him from the Reſpondent his Brother, muſt be conſidered as having been obtained and deli- 
vered to him for the Uſe of the Appellants, as a Security for the Depoſit which they had actually paid, 
and which the Reſpondent knew they had paid to him when he wrote the Letter of Guarantee and there- 
fore Mr. Andrew Grant ought to be conſidered as a Truſtee or Holder of the Letter of Guarantee, for the 
Benefit of the Appellant; and Mr. why ws having afterwards delivered it to Mr. Dundas, without Pre- 
judice to the Rights of the Perſons who ſhould appear to be eventually intitled to it, Mr. Dundas became 
a Holder of it for the Appellants only; It would be abſurd that the Reſpondent, who became bound by 
it upon the Delivery of it to Mr. Andreu Grant, ſhould be intitled to have it returned to him at a Time, 
and upon an Occaſion, in which alone it would be uſeful to the Appellants ; and it would be hard to put 
a different Conſtruction upon it in favour of the Reſpondent; who muſt have conſidered himſelf as bound 
by it at the Time of the Delivery of it to his Brother; and to the Prejudice of the Appellants as a com- 
mercial Body, engaged in extenſive Concerns for the Benefit of their Country ; and who were induced to 
make the ſaid Depolt upon the Confidence of their immediately obtaining a fuffcient Letter of Guarantee 


for Repayment, | | 
E. THURLOW. 
ALEX. WIGHT, 


*% 


* & 
4 


Neſſis. Douglas, Heron, 


—- 


and Com- : 
pany, Bankers in Air, - : Appellants; 


The Honourable John Grant, Eſq; 


One of the Barons of his Majeſty's C Reſpondent; 
Court of Exchequer in Scotland, 


The Appellants CASE. 


— 


od 


— 


To be heard at the Bar of the Houſe of Lords, on 


Thurſday, the 28th Day of April, 1774. 
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